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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
THE STATE OF UTAH, 
Plaintiff-Respondent, 
vs. 
ROBERT RICHARD SCOTT, 
Defendant-Appellant. 
BRIEF OF APPELLANT 
NATURE OF THE CASE 
Case No. 
12426 
Appellant, Robert Richard Scott, appeals from a 
finding of guilty of the sale of LSD and Phencyclidine 
and the sentence imposed thereon in the Seventh Dis-
trict Court, Grand County, State of Utah. 
DISPOSITION IN LOWER COURT 
On December 29, 1970, defendant Robert Richard 
Scott, after entering a plea of guilty for the sale of 
1 
hallucinogenic drug (LSD), was sentenced to the Utah 
State Prison for the felony offense alleged against him. 
RELIEF SOUGHT ON APPEAL 
Appellant seeks to have this court remand the case 
for re-sentencing and consideration for probation. 
STATEMENT OF FACTS 
On May 26, 1970, a complaint was filed in the City 
Court of Moab, Grand County, State of Utah, charging 
that the defendant Robert Richard Scott did commit the 
crime of selling drugs, in that on the 24th day of April, 
1970, he did sell an hallucinogenic drug, to wit: Lysergic 
acid diethylamide (LSD) and Phencyclidine to one R. 
Drew Moren in violation of §58-33-6 (1) Utah Code 
Ann. ( 1953) , as amended. A preliminary hearing was 
held on the 11th day of August, 1970, and the defendant 
was bound over to the Seventh District Court for trial. 
On December 29, 1970, the day set for trial, counsel for 
the defendant asked permission of the court to withdraw 
the plea of not guilty and enter a plea of guilty, with 
sentencing being stayed until the Adult Probation and 
Parole Board could review the defendant's personal data 
and report. The prosecution not objecting and the court 
being satisfied as to the voluntariness of the change of 
plea, the plea of not guilty was vacated and the court ac· 
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d 
cepted a plea of guilty. ( T. 3, 4, 5, 6, 7). At the time of 
sentencing, February 5, 1971, after arguments by the 
defense that the court consider probation and medical re-
habilitation for the defendant, the Honorable Edward 
Sheya, Judge of the Seventh District Court, interpreted 
§58-33-4 ( 3) Utah Code Ann. ( 1953), as amended, to 
the effect that it removed all of the court's power to con-
sider probation and, therefore, having no alternative in 
the matter of sentencing, sentenced Robert Richard 
Scott to imprisonment in the state prison from five years 
to life with no consideration for release or parole until 
he had served not less than three years. ( T. 19-20.) An 
appeal was filed in the Utah State Supreme Court to 
challenge the mandatory prison term under §58-33-4 (3) 
Utah Code Ann. ( 1953) , as amended. During the pen-
dency of the appeal this court ruled in a similar case, 
State of Utah v. Phillip Craig Barlow, ........ P.2d ........ , 
(1971), and it is in view of the guidelines set down in 
that case this appeal is pursued. 
ARGUMENT I 
WITHIN THE GUIDELINES OF STATE v. 
BARLOW, .... P.2d, 197L, THIS CASE SHOULD 
BE REMANDED FOR RESENTENCING 
WITH CONSIDERATION FOR PROBATION. 
In the instant case, the defendant was sentenced 
under §58-33-4(3) Utah Code Ann. (1953), as amend-
ed, which declares inter alia: 
3 
.... 
Every person who transports, imports into th' 
state, sells, furnishes, administers, or gives awa 
15 
or offers to transport, import into this state seh' 
~urnish,_ admi~ister, or give away, or attempts t~ 
import ~nto this state or transport any "depres. 
sant, stimulant, or hallucinogenic drug" shall be 
punished by imprisonment in the state prison 
from five years to uf e and shall not be eligible 
for release upon completion of sentence or on 
parole or on any other basis until he has served 
not less than three years. (Emphasis added.) 
The contention of the defense was that the trial 
court still had the right to grant probation under S77· 
35-17 Utah Code Ann. (1953), as amended, which states 
as follows: 
Upon a plea of guilty or conviction of any crime 
or offense, if it appears compatible with the pub· 
lie interest, the court may suspend the imposition 
or the execution of sentence and may place the df· 
f endant on probation for such period of time a.1 
the court shall determine. (Emphasis added.) 
However, it is evident from the record of proceed· 
ings that the trial court believed that a prison term was 
mandatory under§ 58-33-4 (3) Utah Code Ann. (1953), 
as amended: 
THE COURT: It is the judgment and sen· 
tence of this court that you 
Robert Richard Scott serve 
five years to life in the Utah 
State Prison ... (T P· 19) 
MR. HANSEN: May I have the rec~rd sho~; 
that the reason you unpose 1




THE COURT: Yes. 
MR. HAN SEN: That is on the appeal. 
THE COURT: Yes, I have no alternative un-
der the statute other than to 
give the sentence of five years 
to life imprisonment, and of 
course it is mentioned in there 
about you shall serve at least 
three years. I take it that is the 
prerogative, however, of the 
Board of Pardons, that three 
year phase of it. The sentence 
would have to include I take 
it that he not be subject to 
parole until three years have 
passed that is in the statute. 
And you may show that is the 
reason that it is being done, of 
course, because the statute r~ 
quires it. 
MR. HANSEN: Thank you. 
THE COURT: And I don't know whether our 
Supreme Court would rule 
that was constitutional exer-
cise of legislative power or not. 
(T20,21.) 
The Utah State Supreme Court has now resolved 
the trial court's dilemma in the recent case of State v. 
Barlow, ________ P.2d ________ , ( 1971). This court held in Bar-
low that the wording, in §58-13 (a )-44 ( 4) Utah Code 
Ann. ( 1953), as amended, "shall not be eligible for re-
lease upon completion of sentence or on parole or on any 
other basis until he has served not less than three years," 
5 
(Emphasis added) , did not take from the trial court its 
discretionary power to grant probation. 
As the above clause is identical to the statute in the 
instant case, the appellant contends that the same effect 
should be given to both statutes. This court has long 
recognized the principle that proper statutory construc-
tion requires statutes to be harmonious wherever pos-
sible. Dunn v. Bryan, 77 Utah 604, 299 P. 253. Thus 
' proper statutory construction requires that §58-33-4(3) 
Utah Code Ann. (1953) be given the same interpreta-
tion as §58-13 (a )-44 ( 4) Utah Code Ann. (1953), and 
both be read in pari materia with §77-35-17 Utah Code 
Ann. ( 1953), which would allow the trial court to grant 
probation before imprisonment. 
CONCLUSION 
For the foregoing reasons it is respectfully contend-
ed that appellant's case be remanded to the trial court to 
determine whether the defendant be placed on probation 
or committed to the Utah State Prison. 
Respectfully submitted, 
PHIL L. HANSEN 
Attorney for Defendant-Appellant 
410 Empire Building 
Salt Lake City, Utah 84111 
6 
